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UNITED STATES COURT OP APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 


Plaintiff, 


-v- 


NEW YORK TIMES COMPANY, et al.. 


Defendants. 


CONFIDENTIAL MEMORANDUM OF 
DEFENDANT NEW YORK TIMES 
COMPANY RE IN CAMERA TESTIMONY 

This memorandum is submitted on behalf of de- 
fendant New York Times Company with respect to the in 
camera testimony heard by the .Court on June 18, 1971. 

We respectfully submit that analysis of the testimony 
demonstrates the correctness of Judge Gurfein‘s findings 
of fact that (a) the Government failed even to produce 
enough facts to cause a "sharp clash" between "vital secu- 
rity interest [s] of the Nation and the compelling consti- 
tutional doctrine against prior restraint"; and (b) "the 
in camera proceedings . . . did not convince this court that 
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purpose in publicizing that." (I.C.Tr. 64 ). Even iore 
generally, as he read the articles already published in 
the Times, he said "each article gave me the shivers." 

(I.C.Tr. 68). When the Court suggested to Admiral Blouin 
that much of what, as the Admiral later said, "gave Mm 
the shivers," was public knowledge, having been repeatedly 
revealed not only in numerous news reports but in memoirs 
and other books, the Admiral could only reply: "l deplore 
much of what I read." (I.C.Tr. 49 ). 

♦ 

Mr. William B. Macomber, the Deputy Uhder Sec- 
retary of State for Administration, referred to the 
'chilling effect" (I.C.Tr. 85) that the possibility of 
later disclosure would have on the candor and unguarded 
nature of communications between ambassadors of the United 
States and the State Department, between foreign service 
officers and their political superiors, and between foreign 
governments and the United States. This is, of course, an 
interesting inversion of a concept that Mr. MAcomber, a 
lawyer, draws from First Amendment doctrine. The problem, 
Mr. Macomber admitted, is an old one. It is the problem 
of diplomacy fitting into a democracy," (I.C.Tr. 85), which ; 
'in an uneasy way, " he thought the country had historically 



"handled . . . pretty well." (I.c.Tr. 88 ). Mr. Macomber 
added that he couldn't recall "it ever being challenged 
in the way it is challenged in this situation." (I.C. 

Tr. 88 ). But, he conceded, under inquiry by the Court, 
that it would not be proper to suppress information of 
high political interest, such as — the question was stated 
only as a hypothetical one — the truth about the Gulf of 
Tonkin incident. What would trouble him would be "informa- 
tion taken out of context put out by people who are not in 
a position to know the entire thing." (I.c.Tr. 87 ). 

Mr. Macomber conceded also that history has its 
claims, and that there comes a time when this claim over- 
rides the interest in the privacy of diplomatic communica- 
tions, though, "I cannot give you an arbitrary time." (I.C. 

Tr. 100-101). And he conceded finally that information 

. • 

* 

covered by the criteria of confidentiality that he was put- 
ting forward was not infrequently revealed by government 
officials themselves. (I.c.Tr. 91). 

The Vietnam 19^5-1967 study in question in this 
case is said by the Government to be classified Top Secret. 
Section 1(a) of Executive Order 10501 authorizes the Top 
Secret classification "only for defense information or ma- 



terial which requires the highest degree of protection." 
The subsection goes on: 


"The Top Secret classification shall be 
applied only to that information or ma- 
terial the defense aspect of which is 
paramount, and unauthorized disclosure 
of which could result in exceptionally 
grave damage to the Nation such as lead- 
ing to a definite break in diplomatic 
relations affecting the defense of the 
United States, an armed attack against 
the United States or its allies, a war, 
or the compromise of military or defense 
plans, or intelligence operations, or 
scientific or technological developments 
vital to the national defense." 


Even the lesser Secret classification is defined in Sec- 
tion 1(b) of Executive Order 10501 as applying only where 
disclosure "could result in serious damage to the Nation, 

such as by jeopardizing the international relations of 

« 

the United States," endangering programs "of vital import 

ance to the national defense, " compromising "important" 

« 

military plans or revealing "important intelligence opera 
tions . " 

; 

/ 

There seems to us to emerge in the testimony of 

\ 

these three Government witnesses a striking contrast be- 
tween the criteria of judgment used by the witnesses and 
those laid down for the top security classification that 



covers the entirety of these materials, and even for 
the lesser secret one that applies, we are told, to 

m * 

* 

some, particular documents . We do not accept, as we 
have argued elsewhere, that the classification affixed 
to a document under Executive' Order 10501 lays the legal 
foundation, let alone a constitutional foundation, for 
censoring publication of the document in a newspaper, 
and we certainly do not accept that the classification 
could be conclusive on the Court and unreviewable . The 
latter, indeed, can scarcely be the case even on the 
Government's theory, for it would have made introduction 
of the evidence given by the Government's witnesses un- 
necessary. But we strongly urge that even if the standard 
of review were the narrow one adopted for very different 

9 

purposes by the Court in Epstein v. Res or. 296 F.Supp. 214 

(1969) ( clearly arbitrary and unsupportable, " 296 F.Supp. 

217), it is apparent that the criteria of classification 

used by the Government's witnesses in this case so diverge 

from those embodied in Executive Order 10501 as to render 

the Judgments of these witnesses '’clearly arbitrary and 
unsupportable . " 



I 


- 8 - 


II. 

<* th6 fe „~ lon 18 fortlfled by - *i« 

Government's wUnesTest ^ * *" 

— ts. * is to be noted t^ 

urged the witnesses to supply hlm , oonstantl; 

that indeed over many hours w. „ ■ samples, 

valiant „ h de “ ex traordinariiy 

lant and open-minded effort to draw them t 

ing instance is this con *’ A strlk ' 

Doolin qUy betMeen the Court and Mr 

Doolie very near the end of Mr Dool , , 

Mr. Dooiin ' s cross examination: 

sense. 1 Is^here^nvth?” 6 more cha nce, in this 
to your testimony for^h? yo “ would like to add 
court tying in with more snAn?‘f^ t ? ument of the 

tha+ e S Urity you men tioned L is fn C J y these dangers 

in th« Ppe J ed bet ween 1945 2d^offl I ^. il,ciden * s 
115 thes e studies?" ^ ^ and 1968 and that appear 

Mr. Dooiin replied by alluding to an earlier refer 

*hai operations in Uos, which it is tn 

government to deny (falsely, of course) 6 ^ ^ ^ 

~~ states officially has no com^ “ 

Dooiin went on: ( * C#Tr * 33 ). Mr. 

« ^ JS3S fcr 
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* ,r °" the ° f «cial who over a „ , 

*• - o Pen t e Stlfflony ; e ;; rtoa ° f «« 
recommended to Secretary ^ ^ *“ and 

*“ Wh0 h “ reviewed the doc "* r *" " 1 —«. 

the documents since. (Tr . ^ 

As specific as Mt. rv 

awegeet „ ha t he called ‘ ° 00uu Set was to 

intelligence" resulting fro ^ ° f huoan 

“ e haTC initiation and V ” re l ° ° thera ‘hat 

V- There was no indi ^ 

ta ° W tMs aa ^y. or how it eomTh°” ° therS dld not 
"hat „ e were doing at the tine th ^ the " n ° W t0 ta ° B 

^ « *• latest, for* a “ f ‘°~ S ^ated, 

1S " Udh earner, even as i ong a ” ld ‘ 1968 ’ « -t 

° ng aso 38 ‘wo decades . 

The very f ac t 0 f diem 
/yf . 1 a *?closure — 

a breach of security nro the gross fact 

222 enniiOential document .. *“ ** dlsal ° aa re of 

Doolln said, on countries such ^ “ ****** ” «r. 

If 0 * m Vietnam^ 8 „ ^ ““ 

celerate their own wlthdr Mght ° ause ‘hem to 

atl °” program, a. Australians Td ^ 1 “ Pede 0Ur VUtnaai ' 

50113 -id, "their concern Stalad > Mr. 

11 at another point he «,’*"** ° 0nCera ''' (I-O.Tr. 8) 
nlster had said he was » a " 5 ^ A “ Strallan P ““ 

PP l6d - '' (X ' C -in. 25). But this 
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andJrrJd eVents are ln ®°tion in Vletna, 

“V lad developments affect them dally. certainly 

“l' ^ ^ — - — country. It .Jains 

" that the publication of these historical documents 

affecrr fath " lnt0 ^ PrSSent tha ” 1963> « 

e policies of governments maintaining forces -in 

Vietnam. 


. uooiin also testified that 


nave teen usi 

other governments as intermediaries in attempting to nego 
iate release of our prisoners held in t,orth Vietnam, and 
hat such governments will now refuse to undertake confi- 
ential missions in our behalf, knowing that perhaps in «* 
uture their communications with us might be revealed. 

(l.O.Jr. 5). This general speculative point, which recurr 
n the testimony of other witnesses as well, might have so, 
substance (although its bearing on the exercise of first 
Amendment rights would remain open to the most serious que- 

on), if it were not as common as our affidavits amply she 

it to be that confidential diplomatic 

ipiomatic communications are in 

due course disclosed, in memni »>e 

„ n „ ’ memoirs, other historical writings 

newspaper reports. They are indeed often made public 

quite contemporaneously. The question really is whether the 

are to be disclosed only in self-serving memoirs and leaks 



or whether* so to speak* adversary disclosure is desir- 
able as well. We contend for a sort of due process of 
public discourse. 

The expectations of democratic governments and 
of governments that deal with democracies cannot be that 
their diplomacies will long be immune to the play of the 
open democratic process. This has long been the case, and 
yet democratic governments do conduct diplomacy. Nothing 
that Mr . Doolin, or indeed the other witnesses, said will 
persuade the reader of his testimony that publication of 
these documents will work any change in the prevailing 
condition. Again we refer to the age of the documents, 
which are entitled ,, 1947-1968 n . Texts of communications 
between heads of state during the Cuban missile crisis of 
1962 were made public much more promptly than the latest 
of these documents, and to take one famous example, Mr. 
Churchill’s memoirs with vast amounts of quotation from 
communications between governments came out very shortly 
after the end of the second World War. Another example of 
prompt revelation is Robert E. Sherwood's book on the Roosevelt- 

Hopkins relationship. Again, surely military commanders would 

♦ * 

wish communications amongst themselves in the midst of combat 



to be confidential, and yet it is notorious that they 
all rush into print with all their confidences very often 
within a period shorter than the three years which have 

m 

elapsed since the last document here in question was pro- 
duced. 


Asked to be more specific concerning his fears 
that other governments will now refuse to be intermediaries 
in our efforts to release prisoners held in North Vietnam, 

Mr. Doolin thought that the Swedish government would be un- 
likely to help us further. Asked whether there was any 
communication with the Swedish government in the documents 
in issue in this case which would illustrate his point, Mr. 
Doolin answered, "to the best of my knowledge, no." (I.C. 
Tr.30). 

Mr. Doolin approached any degree of specificity 
in only two other instances. There were references in the 
documents, he said, "to certain SEATO operational plans. 

Plan 5 in particular, which is still in existence." Nowhere 
in the record is there an indication of the date of the Plan, 
or an explanation of how a plan now at least three years old 
could, while to be sure, "still in existence," be current, 
so that its revelation would benefit an enemy or potential 
enemy, given the obvious enormous changes that have been taking 



place In the military posture of ourselves and of our 
allies in Southeast Asia. Nor, again, was there any 
indication that these plans, while no doubt classified, 
are not so general as to be obvious, or so old and fre- 
quently bruited about as to be quite notorious. 

Mr. Poolin' s remaining attempt at specificity 
was to suggest that studies of the value of bombing tar- 
gets in North Vietnam going back, of course, not Just 
three, but four, five or more years, remained of interest 
today, and should not be revealed, because M [s]ome of them 
are still targets." (I.C.Tr. 31). When the Court re- 
marked that he could not follow why it should be of in- 
terest now that we picked one or another bombing target 
in North Vietnam some years ago, Mr. Doolin could only reply 

"Again, Your Honor, and I am trying to be 
helpful, you have to look at all of this 
in the context of totality of the study, 
in terms of the decision process taking 
you into it, in terms of what we did in 
points of time as we went up in terms of 
our involvement, and it Just gives the 
other side frankly Just one hell of a 
Jump ahead." (I.C.Tr. 32). 

t 

t 

It seems to us fair to say that Mr* Doolin was 

i 

the Government witness exhibiting the most familiarity 
with the documents in issue in this case, although it was 



plain that even his familiarity was severely limited. 
Nothing more specific will be found in the evidence given 
by the other witnesses, which is why we have treated Mr. 

m 

- * 

Doolin 's testimony at some length. 

Admiral Blouin, like Mr. Doolin (I.C.Tr. 42), 
made some reference to the breaking of codes. Admiral 
Blouin' s reference was stricken by the Judge, and Mr. 

Doolin ' s references may be clearly disregarded, since 
the question of the possible breach of codes does not arise 
in this case. (I.C.Tr. 159-161). As Judge Gurfein, refer- 
ring to codes, said in his opinion: "The government does not 
contend, nor do the facts- indicate, that the publication of 
the documents in question would disclose the types of clas- 
sified information specifically prohibited by Congress [in 
18 U.S.C. § 798]." 

* 

Admiral Blouin also had some comments on ma- 
terial in the Tonkin Bay study which is among the docu- 
ments in the sealed exhibit offered by the Government. 

But The Times does not have the text to which Admiral 

t 

Blouin referred. It has only a much shorter summary, 
which we submitted to Judge 'Gurfein. (I.C. Tr. 47-66). 

There is no showing that Admiral Blouin' s opinion that 
revelation of the Tonkin Bay study would "have a consequence 
upon our present military security" (I.C.Tr. 45) would hold 



as well for revelation of the summary actually possessed 
by The New York Times, and the decision of Judge Gurfein 

« 

who saw the summary, is that it would not. 


Otherwise Admiral Blouin feared that revela- 
tions about the decision-making structure of the American 
Government, from the Commander in Chief on down, which 
give you a good feel for the command apparatus of the 
United States,” (I.c.Tr. 70) were dangerous. He was un- 
able to make clear how his reference was to anything more 
specific or more sensitive than would be apparent to any- 
one who knew about the chain of command, and the general 
. organization of the Government, and merely added: 


+u? 5 ay everybody knows that. Nell, 1 
don t think everybody knows. We don‘t know 

much about the Russian command system but we 

do our best to learn andobserveandgetaSy- 

lxt?fmelv diffi e 2?i tin S an 3 rth f a e on tbe ® is 
extremely difficult, whereas in the tyoe of 

we have, we make it awfully easy and 
Tr?^70) WC ffla ^ ce ^ bo ° easy at times.” (I.c. 


Admiral Blouin, like Mr. Doolin, also referred 
to target lists. He admitted that ”we update them and 
they change," but suggested that some targets remained of 
interest, and that so did the method by which we decided 
on targets. But when asked whether he 


could see "an actual 



compromise of intelligence operations'* by the disclosure 
of targets selected years ago, he replied: 


s» 

"All I can say is that that type of 
.operation continues and to publicize it 
certainly is not going to help us conduct 

future ones." {I.C.Tr. 51). 

* 

Finally, Admiral Blouin referred to military 
contingency plans, and to rules of engagement applicable 
to our forces in South Vietnam. As to the first, in answer 
to a question from the Court whether they are current plans 
he said: 


"Well, the ones that are referred to in 
the time frame we are talking about are not — 
I won’t say that they are entirely obsolete, 
but they are constantly being updated. As 
our forces go down in South Vietnam, obviously 
we are having to revamp our plans within our 
capabilities." (I.C. Tr. 58 ). 


The Court suggested that the question was whether such 
plans do not become simply historical at some point in 
time, and the Admiral replied: 


"Well . . • the Vietnamese, if they are 
going to be able to carry on by themselves, 
they have to follow pretty much in general 
the same schemes of maneuver, and, there- 
fore, I feel the less said about your own 
contingency plans even though they are up- 
dated a couple of years, is not good." 
(I.C.Tr. 59 ) « 
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The rules of engagement that the Admiral had 

♦ , 

In mind consisted of contralnts we Imposed on our forces 
in various situations, so far as their initiative in 
engaging in combat was concerned. Again, there was no 

indication that revelation from these documents would 

, » 

be of current rules of this sort. While insisting that 
they do not change drastically, the Admiral admitted that 
they have been more elastic or tighter at various times. 
(I.C. Tr. 52-53). The Court will be able to take notice 
of the publication in "Inquiry Into The U.S.S. Pueblo and 
E.C. 121 Plane Incidents," Hearings Before Subcommittee 
of the Committee on Armed Services of the House of Repre- 
sentatives (1969) (p. 718), of detailed rules of engagement 
released in full by the Navy Department. 



Similarly, Mr. Macomber referred in general also 
to discomfiture in Australia, and to the effect of pub- 
lication of communications between a former Prime Minister 
of England and a former President of the United States. 
(I.C.Tr. >77-78 ) . The . difficulty that Mr. Macomber could not 
meet is that the British Prime Minister in question, Harold 
Wilson, is publishing his memoirs in serial form, and has 
already revealed other communications between himself and 
former President Johnson. 

Finally, Mr. Macomber referred to a document which 
is a lengthy and thoughtful evaluation of Soviet attitudes 
in 1968 by our then Ambassador to the Soviet Union, Mr. 
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Llewellyn Thompson. The document Is a cable addressed to 
the then under Secretary of State. Mr. Macomber's point 
was that the Soviet Government, like everyone else, would 
know that Ambassador Thompsons views are highly regarded 
by the United States Government, no matter which adminis- 
tration is in office, and would surmise that his views 
still form the basis of American policy. (I.C.Tr. 78-81). 
That is a surmise upon a surmise, going not only to the 
position of Ambassador Thompson, now out of office, in the 
present administration, but also to the state of his mind. 
Obviously, much has happened since 19 68, and who — includ- 
ing the Soviet Government — could say that Ambassador 
* Thompson^ estimates of three years ago are those he would 
make today. 

The argument is not that publication of current 
dispatches from the Moscow Embassy ought to be a privilege 
of every newspaper in the country — although there remain 
the issues of whether censorship is a permissible means for 

preventing even such publications, and whether Congress has 

1 

forbidden them. The question here, rather, is whether pub- 

\ 

lication of a dispatch of three years ago can be deemed to 
present the sort of grave danger to national security which 
must be found in order to enable the Government to impose 
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censorship in this case (passing for purposes of this 
statement the question of whether the Government has" 
statutory authority, or can act without it). 


An additional subject covered in the in camera 
testimony was the distribution by the Government of the 
15 copies of the 1945-1967 Study which were made. It 
appears that copies are held in the Johnson library in 
Austin, Texas, at the Rand Corporation } and by former 
Secretaries of Defense Robert S. McNamara and Clark M. 
Clifford. (I.C.Tr. 17 - 18 , 107 - 108 ). The importance of 
this fact is that it is suggestive of the Government's own 
view of the real sensitivity of these documents. It is 
• suggestive, indeed, that they were regarded and treated as 
being of historical significance. The White House, for 
example, did not hold a copy, which one would certainly 
presume it would do, if the documents had current policy 
importance. One would suppose that the copies in the Johnson 
Library and in the offices of Messrs. McNamara and Clifford 
are there for use in the writing of memoirs. Certainly, the 
explanation that these two former Secretaries continue to 
be consulted by the present administration, and that they 
need these documents in their own offices for reference in 
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connection with such consultations, is disingenuous.. 
(I.C.Tr. 108). 


Conclusion 

• • 

The short of it is' that The Times obtained 
and was printing a historical record ending three years 
ago, which was not in current use by the Government, 
which others may well use in writing their memoirs, 
and which on the facts presented in this record, has 
no bearing on current security interests of the United 

States. 


Respectfully submitted. 
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